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A. IDENTITY OF PETITIONER 

Mathew Jagger asks this Court to accept review of the 

Court of Appeals decision under R AP  13.3 and R AP  13.4. 

B. COURT OF APPEALS DECISION 

Mr. Jagger appealed his conviction for attempted second 

degree rape of a child. The Court of Appeals affirmed. State v. 

Jagger, No. 85037-7-I, 2024 WL 4025915 (Wash. Ct. App. 

Sept. 3, 2024). 

C. ISSUES PRESENTED FOR REVIEW 

1. Where a trial court erroneously denies a peremptory 

strike, this Court has held automatic reversal is required. Since 

then, the United States Supreme Court rejected the automatic 

reversal rule under federal law, but held states could require 

automatic reversal as a matter of state law. In this case, the trial 

court erroneously denied Mr. Jagger's peremptory strike. The 

Court of Appeals applied the harmless error standard and 

affirmed, but one judge wrote separately to ask this Court to 

decide whether the automatic reversal standard should still 
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apply. The proper remedy for the erroneous denial of a 

peremptory strike is an issue of substantial public interest. RAP 

13 .4(b ). 

2. The federal and state constitutions require the State to 

prove all elements of an offense with sufficient evidence. For 

the crime of attempt, the State must establish intent and a 

substantial step. In this case, the State only presented evidence 

Mr. Jagger agreed to meet a fictitious person in a public place. 

Even if there was potential for future sexual contact, this was 

insufficient to establish attempted second degree rape of a child. 

The Court of Appeals decision affirming Mr. Jagger's 

conviction conflicts with published decisions and involves his 

constitutional rights. This Court should accept review. RAP 

13 .4(b ). 

3. The federal and state constitutions require the State to 

prove a person knowingly, voluntarily, and intelligently waived 
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their Miranda 1 rights. A valid waiver depends on the totality of 

the circumstances, including a person's cognitive disabilities. In 

this case, the police verbally recited Miranda warnings. Even 

though Mr. Jagger's cognitive disabilities substantially 

impaired his capacity to understand those verbal warnings, the 

Court of Appeals affirmed. This Court should accept review of 

this constitutional issue. RAP 13.4(b ). 

4. The corpus delicti rule requires proof of a crime 

independent of a person's statements to law enforcement. At its 

core, the rule is intended to protect against government 

coercion. In this case, Mr. Jagger argued the corpus delicti rule 

should apply to require the State to present evidence 

independent of his statements to a police officer who was 

pretending to be someone else to bait him into committing a 

crime. The Court of Appeals disagreed. This Court should 

1 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. 
Ed. 2d 694 (2005). 
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accept review of this issue of substantial public interest. RAP 

13 .4(b ). 

D. STATEMENT OF THE CASE 

As part of his job, Sergeant Christopher Breault creates 

fake Facebook profiles in an attempt to lure people into 

committing crimes. 10/12/22RP 415. 

Sergeant Breault created a Facebook page with the name 

Sara Flir. 10/12/22RP 419, 422. He searched social networking 

sites using the terms "methamphetamine" and "women" to find 

pictures for his fake profile. Id. at 491. The profile did not list 

the age he was pretending to be and only had photos of a 

woman who was at least 18 years old. Id. at 421. 

Sergeant Breault did not refer to being underage in his 

fake profile. He had about 800 "friends," and they were all 

adults. Id. at 496. 

Mr. Jagger has learning disabilities. 10/4/22RP 214, CP 

510-11. He processes information slowly and struggles to 

retrieve information from long-term memory. CP 511. His 
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verbal, nonverbal, and quantitative reasoning and problem­

solving skills are in the bottom 0.3 percentile. 10/4/22RP 225, 

CP 511. His ability to register the basic meaning of important 

information, like his rights when arrested, is significantly 

impaired. Id. 

The State alleged Mr. Jagger sent Sergeant Breault a 

friend request. 10/12/22 RP 429. They messaged on Facebook 

and by text. Id. at 432. Sergeant Breault did not immediately 

give his fake age as 13, even though he testified it was 

important to establish age early on. Id. 440, 498. 

Mr. Jagger doubted Sergeant Breault was who he 

pretended to be. He asked for a picture of an identification card 

and a photo with the fake name. 10/12/22RP 463-64. He 

expressed frustration about whether "Sara" was real. Id. 

Mr. Jagger continued to express doubt. After numerous 

requests, Sergeant Breault finally agreed to a phone call, and 

Officer Shannon Ro spoke with Mr. Jagger. 10/12/22RP 475. 
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Officer Ro, used her normal voice and did not pretend to be 

younger. 10/13/22RP 543. 

After the phone call, Sergeant Breault asked Mr. Jagger 

to meet at Kohl's in the middle of the day. 10/12/22RP 466. 

The sergeant said he was going shopping and Mr. Jagger could 

meet him at the store. Id. Mr. Jagger asked to meet in a more 

public space in the center of the mall. Id. at 467. Sergeant 

Breault insisted on meeting at Kohl's. Id. at 467-68. There was 

some discussion of sexual contact, but no indication of when it 

would occur. Id. at 470. The sergeant told Mr. Jagger to have a 

condom with him. Id. 

Officers arrested Mr. Jagger as he walked towards 

Kohl's. 10/12/22RP at 522. Mr. Jagger did not have condoms 

with him, but they found some in his van. Id. at 523. His dog 

was also in his van. Id. at 525. Mr. Jagger lived in his van when 

he could not stay somewhere else. 10/13/22RP 551. 

Mr. Jagger made several statements to the police. In a 

CrR 3.5 hearing, Mr. Jagger challenged the statements' 
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admissibility, alleging his cognitive abilities prevented him 

from validly waiving his Miranda rights. CP 506. Mr. Jagger 

alleged Sergeant Breault recited his Miranda rights while other 

officers were arresting him. CP 508. Mr. Jagger appeared 

nervous and asked to speak with the sergeant privately. Id. He 

talked to the officers again at the police station. CP 509. 

The officers testified consistently with Mr. Jagger's 

allegations. Sergeant Breault stated he provided verbal Miranda 

warnings. 9/28/22RP 114. Another officer said he verbally 

warned Mr. Jagger before taking his statement at the police 

station. Id. at 142. The officers agreed Mr. Jagger appeared 

confused when they arrested him. Id. at 152. Nobody provided 

Mr. Jagger a written Miranda waiver form. Id. at 158. 

Dr. Robert Beattey, a forensic psychologist and an expert 

in cognitive issues, also testified at the hearing. CP 519, 

10/4/22RP 202. He examined Mr. Jagger and found his ability 

to waive his Miranda rights was "substantially impaired" based 

on his cognitive disabilities. Id. at 214. He believed Mr. Jagger 
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could waive his Miranda rights only if they were in writing and 

ifhe were given time to read and understand them. Id. at 235. 

The court denied Mr. Jagger's CrR 3.5 motion. CP 302. 

The court found Mr. Jagger's head motion and his affirmative 

answers at the police station were sufficient for a waiver. CP 

304. While the court found Dr. Beattey credible, it rejected his 

findings regarding Mr. Jagger's ability to waive his Miranda 

rights. CP 304. 

During jury selection, the State challenged Mr. Jagger's 

decision to exercise a peremptory strike on Juror 17. 

10/12/22RP 379-80. The court found purposeful gender 

discrimination and denied the strike. Id. at 370. 

Before trial, Mr. Jagger moved to dismiss the second 

degree rape of a child charge based on the State's failure to 

establish Mr. Jagger made a substantial step towards the crime. 

CP 298, 9/22/22RP 48. The court denied his motion. Id. at 58. 

Mr. Jagger renewed the motion at the close of the State's case, 

which the court also denied. Id. at 627, 634. 
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The jury found Mr. Jagger guilty of attempted second 

degree rape of a child and communication with a minor for 

immoral purposes via electronic communication. CP 277-78, 

10/18/22 RP 708. The Court of Appeals affirmed. App. at 1. 

E. ARGUMENT 

1. The proper standard for a remedy following a trial 

court's erroneous denial of a peremptory strike is an 

issue of substantial public interest that requires this 

Court's guidance. 

This case presents the question of what is the appropriate 

standard for a remedy where the trial court erroneously denies a 

peremptory strike and that juror serves. During jury selection, 

Mr. Jagger used his first five peremptory strikes to remove two 

men and three women. When he attempted to use his sixth 

peremptory strike against Juror 17, a woman, the State raised a 

Batson2 objection, alleging purposeful gender discrimination. 

The court sustained the objection, based on its mistaken belief 

2 Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. 
Ed. 2d 69 (1986). 
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that Mr. Jagger had struck four women and one man before 

moving to strike Juror 17. 

The trial court erred when it denied Mr. Jagger's 

peremptory strike. There was no prima facie showing of 

purposeful discrimination, and Mr. Jagger provided gender­

neutral reasons to explain his strike. Without directly 

addressing the trial court's error, the Court of Appeals applied 

the harmless error standard to "conclude that any error was 

harmless." App. at 15. 

But one judge wrote a separate concurrence, urging 

Washington to follow other states and apply "a rule requiring 

per se reversal where a trial court erroneously denies a 

peremptory juror challenge and the objectionable juror 

deliberated." App. at 19. That judge called upon this Court to 

address this issue: "Which rule should govern in Washington 

courts is an issue of substantial public interest that ultimately 

should be determined by our Supreme Court." App. at 19. 
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The judge pointed to this Court's decision in State v. 

Vreen, which also involved a trial court's erroneous denial of a 

peremptory strike. 143 Wn.2d 923, 927, 26 P.3d 236 (2001). 

This Court rejected the harmless error standard, holding, "the 

erroneous denial of a right of peremptory challenge-is simply 

not amenable to harmless-error analysis." Id. at 930 ( quoting 

United States v. Annigoni, 96 F.3d 1132, 1144 (9th Cir. 1996) 

( en bane)). Instead, such an error requires automatic reversal: 

"erroneous denial of a litigant's peremptory challenge cannot be 

harmless when the objectionable juror actually deliberates[.]" 

Id. at 932. 

Automatic reversal is appropriate in this context because 

it is virtually impossible to demonstrate prejudice following an 

erroneous denial of a peremptory strike. See State v. Booth, 22 

Wn. App. 2d 565, 585, 510 P.3d 1025 (2022) (noting the 

harmless error standard is "difficult to meet because it requires 

proving prejudice from the presence of a competent, unbiased 

juror"). In short, the harmless error standard means there is no 
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remedy for a court wrongfully depriving a person of their right 

to use peremptory strikes. 

After Vreen, the United States Supreme Court rejected 

the automatic reversal standard "as a matter of federal law." 

Rivera v. Illinois, 556 U.S. 148, 160, 129 S. Ct. 1446, 173 L. 

Ed. 2d 320 (2009). But it held, "States are free to decide, as a 

matter of state law, that a trial court's mistaken denial of a 

peremptory challenge is reversible error per se." Id. at 162. 

As the concurring judge in this case pointed out, "many 

other state courts have maintained a per se reversal rule in the 

wake of Rivera." App. at 21 (Michigan, Iowa, New York); see 

People v. Yarbrough, 511 Mich. 252, 269 (2023) 

(Massachusetts, Minnesota, and Montana). 

Without any direction from this Court post-Rivera, the 

Court of Appeals has reverted back to the harmless error 

standard. See Booth, 22 Wn. App. 2d 565; State v. Hillman, 24 

Wn. App. 2d 185, 519 P.3d 593 (2022); State v. Hale, 28 Wn. 

App. 2d 619, 537 P.3d 707 (2023). This Court has not had an 
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opportunity to review those decisions as no petitions for review 

were filed in those cases on this issue. See Corrected Petition 

for Review, State v. Hale, No. 102595-5 (Nov. 30, 2023) (only 

seeking review of a prosecutorial misconduct claim); see also 

In re Pers. Restraint of Meredith, 191 Wn.2d 300, 311-12, 422 

P.3d 248 (2018) (declining to address the automatic reversal 

rule post-Rivera because that issue was not before this Court). 

But this Court has already held that automatic reversal is 

the correct remedy. Vreen, 143 Wn.2d at 932. In doing so, this 

Court relied on the Ninth Circuit's reasoning about why the 

harmless error standard is "unworkable" in this context: 

To apply a harmless-error analysis in this context 

would be to misapprehend the very nature of 

peremptory challenges. The peremptory challenge 

is used precisely when there is no identifiable basis 

on which to challenge a particular juror for cause . .  

. . Although a litigant may suspect that a potential 

juror harbors an unarticulated bias or hostility, that 

litigant would be unable to demonstrate that bias or 

hostility to an appellate court reviewing for 

harmless error. Similarly, the govermnent would 

be hard-pressed to bear its burden of proving that 

the seating of a peremptorily challenged juror did 

not harm the defendant. 
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Id. at 930 (quoting Annigoni, 96 F.3d at 1144-45). While that 

Ninth Circuit decision was based on federal law, its reasoning 

regarding the impracticality of the harmless error standard in 

this context still holds true. 

This Court should affirm its ruling in Vreen. Indeed, 

other states have applied this same reasoning to uphold 

automatic reversal after Rivera. For example, the Iowa Supreme 

Court noted the impossibility to ever show prejudice "would 

leave the defendant without a remedy." State v. Mootz, 808 

N.W.2d 207, 225 (2012). Likewise, the Michigan Supreme 

Court held: "The appropriate remedy for an error is determined 

not by the source of the legal principle, but by the impact of the 

error and its redressability." Yarbrough, 511 Mich. at 268. "The 

rationale underlying an automatic-reversal rule in this context 

erroneous denial of a peremptory challenge is precisely the 

same as one that drives the structural-error doctrine-the 
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difficulty or impossibility of determining prejudice to the 

defendant as a result of the error." Id. (cleaned up). 

While the erroneous denial of a peremptory strike may 

not have constitutional implications, it impacts a party's right to 

exercise peremptory challenges, which is ensured by statute and 

court rule. R CW 4.44.130; CrR 6.4(e) (criminal); CR 47 (civil). 

This Court cannot permit arbitrary application of the rules 

governing that right with no recourse. Indeed, this Court has 

recognized that the right to proper application of the rules is 

more important than the right to peremptory strikes at all: 

"Wrongly denying an attempted use of a peremptory challenge 

where the objectionable juror then sits on the jury that convicts 

the defendant is a more significant error than allowing one less 

peremptory challenge than the court rules provide." Meredith, 

191 Wn.2d at 311. 

The United States Supreme Court invited states to 

independently adopt per se reversal as a matter of state law. 

Rivera, 556 U.S. at 162. Washington has a basis to do so, as the 
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legislature and this Court have provided all litigants the right to 

peremptory challenges by statute and court rule. 

Washington has also extended the rules governing 

peremptory strikes beyond federal law, which also justifies a 

different remedy under state law. For example, Washington 

independently extended Batson to include gender 

discrimination on state constitutional grounds before the United 

States Supreme Court did. State v. Burch, 65 Wn. App. 828, 

836-37, 830 P.2d 357 (1992); see J.E.B. v. Alabama ex rel. 

T.B.,  511 U.S. 127, 145, 114 S. Ct. 1419, 128 L. Ed. 2d 89 

(1994). This Court also enacted heightened standards to address 

racial discrimination. GR 37; State v. Jefferson, 192 Wn.2d 

225, 249, 429 P.3d 467 (2018). As such, there is a sufficient 

basis to determine what is the appropriate remedy for an 

erroneous denial of a peremptory strike in Washington. 

This Court's per se reversal rule should still apply as a 

matter of state law. It is true that this Court issued its decision 

in Vreen prior to adopting GR 37. Relatedly, the Court of 
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Appeals in Booth was concerned with automatic reversal being 

"inapposite to GR 37." Booth, 22 Wn. App. 2d at 584. While 

GR 37 is critical to determine whether a particular ruling was 

erroneous in the first place, it should not dictate the remedy. 

"The express purpose of GR 37 is 'to eliminate the unfair 

exclusion of potential jurors based on race or ethnicity."' Id. at 

583-84 (quoting GR 37(g)(a)). Therefore, GR 37 applies the 

heightened "objective observer" test: "if the court determines 

that an objective observer could view race or ethnicity as a 

factor in the use of the peremptory challenge, then the 

peremptory challenge shall be denied." GR 37(d); see GR 37(f) 

( defining "objective observer"). 

If a court erroneously denied a peremptory strike under 

GR 37, that means an objective observer could not view race as 

a factor. This is a very high showing, especially because the 

reviewing court will defer to the trial court's findings and 

credibility determinations that support its conclusion that an 

objective observer could view race as a factor. See State v. 
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Tesfasilasye, 200 Wn.2d 345, 357, 518 P.3d 193 (2022) 

(explaining why the GR 37 workgroup adopted the higher 

"could view" standard instead of "would view"); see Hale, 28 

Wn. App. 2d at 628-29 (citing Tesfasilasye, 200 Wn.2d at 356). 

Indeed, the trial court is required to make this record. GR 37(e). 

Contrary to the Booth Court's concerns, the objective standard 

under GR 37 does not allow "good-faith misapplication." 

Booth, 22 Wn. App. at 584 ( quoting Rivera, 556 U.S. at 160). 

Similarly, under Batson, if a court erroneously denied a 

peremptory strike, that means there was no purposeful gender 

discrimination. Again, the reviewing court will defer to the trial 

court's findings that there was purposeful discrimination. In this 

context, the objective standard under GR 37 does not drive the 

reviewing court's analysis. Instead, a "one-time, good-faith 

misapplication" of the Batson standard may suffice to conclude 

the ruling was erroneous. Booth, 22 Wn. App. at 584 ( quoting 

Rivera, 556 U.S. at 160). 

18 



Under either analysis, because of their differing 

standards, high thresholds, and deference to the trial court's 

findings, reviewing courts will likely conclude the trial court 

erred only in rare instances. 

Then only after the reviewing court concludes the trial 

court erred would the case be subject to automatic reversal. As 

this Court held, any other standard would be "unworkable." 

Vreen, 143 Wn.2d at 930. And as the concurring judge in this 

case pointed out, per se reversal "recognizes the critical 

importance of peremptory challenges, which are guaranteed by 

R CW 4.44.130 and 'allow[] the parties to eliminate those jurors 

perceived as harboring subtle biases with regard to the case, 

which were not elicited on voir dire or which do not establish 

legal cause for challenge." App. at 22 ( quoting Mootz, 808 

N.W.2d at 225 (citations omitted)). 

Further, in a case such as this where the trial court's 

ruling was plainly based on a factual misunderstanding that is 

abundantly clear in the record and has nothing to do with race, 
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there is even less concern of undermining the purposes of GR 

37. At least in this particular circumstance, which is truly a 

"one-time, good-faith misapplication" of the law, automatic 

reversal should apply. 

This case presents this Court with the opportunity to 

address whether to maintain the per se reversal rule it adopted 

in Vreen after Rivera. This is a novel issue that is of substantial 

public interest, and a Court of Appeals judge has asked for this 

Court's guidance. This Court should grant review. R AP 

13 .4(b )( 4). 

2. The State failed to prove the crime of attempt, and the 

Court of Appeals decision affirming Mr. Jagger's 

conviction conflicts with precedent and implicates Mr. 

Jagger's constitutional rights. 

To convict a person of an attempted crime, the State must 

establish intent and a substantial step towards committing the 

crime. State v. Wilson, 1 Wn. App. 2d 73, 83, 404 P.3d 76 

(2017). "The intent required is the intent to accomplish the 

criminal result of the base crime." State v. Johnson, 173 Wn.2d 
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895, 899, 270 P.3d 591 (2012). "A substantial step is an act that 

is 'strongly corroborative' of the actor's criminal purpose." 

State v. Luther, 157 Wn.2d 63, 78, 134 P.3d 205 (2006). "Mere 

preparation to commit a crime is not an attempt." Wilson, l Wn. 

App. 2d at 83. 

In this case, there was no plan to engage in any sexual 

acts when Mr. Jagger agreed to meet a police officer pretending 

to be a 13-year-old girl in the middle of the day in a public 

place. This was an initial meeting: their plan was to shop and 

"hang out." 10/12/22 RP 466, 470. Therefore, the State failed to 

prove Mr. Jagger took a substantial step or that he had the 

requisite intent to commit second degree rape of a child. 

The Court of Appeals disagreed. It relied on three 

published Court of Appeals decisions but failed to acknowledge 

the critical distinctions between those cases and Mr. Jagger's 

case. App. at 8-9. First, "Sara" and Mr. Jagger planned to meet 

in a public place, as opposed to meeting in a hotel room where 

sexual activity could happen. Cf State v. Sivins, 138 Wn. App. 
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52, 64, 155 P.3d 982 (2007); State v. Townsend, 105 Wn. App. 

622, 631, 20 P.3d 1027 (2001). In fact, Mr. Jagger had 

suggested an even more public meeting spot than Kohl's. 

10/12/22RP 467-68. Secondly, "Sara" and Mr. Jagger planned 

to go shopping. While there was some general talk of sex, there 

was no specific plan to engage in any specific acts that day 

when they met at the mall. Cf State v. Wilson, 158 Wn. App. 

305, 317, 242 P.3d 19 (2010). 

The facts in this case are more similar to State v. Grundy, 

76 Wn. App. 335, 886 P.2d 208 (1994). In that case, the parties 

were still negotiating, which was insufficient to prove attempt. 

Id. at 338. Likewise, Mr. Jagger and "Sara" were still getting to 

know each other. They planned to meet to see how they got 

along. And while there was some talk of potentially having sex 

in his car at some point, they never agreed they would have sex 

during this initial encounter. 10/12/22 RP 470; CP 571. 

But the Court of Appeals held Grundy was not applicable 

because that case was decided when the crime of attempt 
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required an "overt act." App. at 7-8. While an "overt act" is 

different than a "substantial step," even under Grundy, mere 

preparation is not enough. 76 Wn. App. at 337 ("The overt act 

must be more than preparation[.]"). In this case, Mr. Jagger 

going to meet "Sara" for the first time at the mall to see if she 

was real was mere preparation. 

The State did not prove intent or a substantial step. The 

Court of Appeals decision affirming his conviction conflicts 

with these published Court of Appeals decisions and also 

implicates Mr. Jagger's constitutional rights. This Court should 

grant review. RAP 13 .4(2), (3). 

3. Mr. Jagger has cognitive deficits that inhibit his 

ability to understand verbal information. The Court 

of Appeals decision concluding he validly waived his 

Miranda rights after they were spoken to him 

undermines his important constitutional rights. 

The federal and state constitutions protect against 

involuntary statements to police, requiring, at a minimum, that 

a person knowingly, voluntarily, and intelligently waived their 
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Miranda rights before those statements may be admitted at trial. 

State v. Radcliffe, 164 Wn.2d 900, 905, 194 P.3d 250 (2008). 

The State bears the burden to prove a person knowingly, 

intelligently, and voluntarily waived their Miranda rights. State 

v. Athan, 160 Wn.2d 354, 380, 158 P.3d 27 (2007). In 

determining whether a statement is voluntary, the court must 

consider a person's mental disabilities. State v. Aten, 130 

Wn.2d 640, 664, 927 P.2d 210 (1996). A valid waiver only 

occurs when the person "actually does understand the 

significance and consequences of a particular decision." 

Godinez v. Moran, 509 U.S. 389, 401, 113 S. Ct. 2680, 125 L. 

Ed. 2d 321 (1993). 

The court must also consider whether the advisement 

reasonably conveys the person's constitutional rights and the 

impact of waiving those rights. Duckworth v. Eagan, 492 U.S. 

195, 203, 109 S. Ct. 2875, 106 L. Ed. 2d 166 (1989). The court 

must consider the totality of the circumstances, including the 

person's mental capacity, use of a written waiver, whether the 
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rights were individually and repeatedly explained to the 

suspect, and whether the suspect had prior experience with the 

criminal legal system. United States v. Crews, 502 F.3d 1130, 

1140 (9th Cir. 2007); Aten, 130 Wn.2d at 664. 

In this case, Mr. Jagger has cognitive disorders that make 

it virtually impossible for him to comprehend oral warnings. 

10/4/22RP 214. Dr. Beatty evaluated Mr. Jagger and found his 

intellectual functioning fell in the bottom 10th percentile. CP 

527. Mr. Jagger's cognitive disabilities place him in the bottom 

0.1 percent overall. l l /4/22RP 216, CP 528. 

Dr. Beattey found Mr. Jagger's ability to understand 

auditory information was extremely low. CP 527-28. But he 

had an average ability to understand written information. CP 

527. Because the police spoke the Miranda warnings and did 

not provide any written warnings, Dr. Beattey concluded Mr. 

Jagger could not understand his rights. 11/4/22 RP 214, CP 530. 

Dr. Beattey also found Mr. Jagger had a "seriously erroneous" 

understanding of his rights. CP 532. 
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The Court of Appeals disagreed, concluding Mr. Jagger 

validly waived his Miranda rights. App. at 12-13. It deferred to 

the trial court, which completely dismissed Dr. Beatty's 

conclusions. App. at 13. In doing so, the Court of Appeals 

failed to consider whether Mr. Jagger's cognitive disabilities 

and inability to understand verbal warnings rendered his waiver 

involuntary. See Aten, 130 Wn.2d at 664. This Court should 

accept review because this case presents an important 

constitutional question. RAP 13.4(b)(3). 

4. This Court should also accept review to decide 

whether the corpus delicti doctrine should apply to 

cases such as this, where law enforcement lured 

someone into committing a crime and the conviction 

rests entirely on those statements to a police officer 

pretending to be someone else. 

The purpose of the corpus delicti rule is to prevent unjust 

convictions based on false confessions to the govermnent. 

Smith v. United States, 348 U.S. 147, 152-53, 75 S. Ct. 194, 99 

L. Ed. 192 (1954). Under that rule, a defendant's incriminating 

statement alone is not enough to prove a crime occurred. State 
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v. Brockob, 159 Wn.2d 311, 328, 150 P.3d 59 (2007) (citations 

omitted)). Instead, the State must present independent evidence. 

Id. "[T]he evidence must independently corroborate or confirm 

a defendant's incriminating statement." Id. Without 

independent proof a crime occurred, the defendant's statement 

is inadmissible. Aten, 130 Wn.2d at 656. 

At its core, the corpus delicti rule is concerned with the 

power imbalance between the accused and law enforcement. It 

is based in skepticism and distrust of a person's statements to 

law enforcement, which "may have been misreported or 

misconstrued, elicited by force or coercion, based upon 

mistaken perception of the facts or law," or given by a person 

who has mental disabilities. City of Bremerton v. Corbett, l 06 

Wn.2d 569, 576, 723 P.2d 1125 (1986). The rule is intended to 

prevent convictions based on evidence "secured by means of 

police coercion or abuse." Id. at 577. 

The concerns underlying the corpus delicti rule are 

inherent in this case. The Court of Appeals disagreed. It 
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concluded Mr. Jagger's statements to a police officer who was 

pretending to be someone else were not a traditional confession 

and were part of the crime. App. at 14. It relied on two Court of 

Appeals decisions, but neither case involved the particular 

circumstances here. App. at 14 ( citing State v. Dyson, 91 Wn. 

App. 761, 959 P.2d 1138 (1988); State v. Pietrzak, 110 Wn. 

App. 670, 41 P.3d 1240 (2002)). 

But police coercion and abuse are paramount in a case 

such as this, where the government intentionally creates 

circumstances to lure a person-often an intellectually impaired 

or otherwise vulnerable person-into committing a crime, and 

there is no actual victim. See Michael Winerip, Convicted of 

Sex Crimes, but With No Victims, The New York Times 

Magazine (updated Sept. 28, 2021).3 In Washington, the police 

have ensnared hundreds of people by these traps. Id. 

3 Available at : 
https ://www .nytimes.com/2020/08/26/magazine/sex-offender­
operation-net-nanny .html 
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These "net nanny" cases trigger the same rationales 

underlying the corpus delicti rule. Here, the police created an 

elaborate scheme to try and bait Mr. Jagger, who has cognitive 

disabilities and low intellectual functioning, into potentially 

committing a crime. Then, the State prosecuted Mr. Jagger 

using his statements to a police officer pretending to be fake 

person. The corpus delicti rule should apply here to ensure the 

reliability of his statements- the sole evidence used to convict 

him. This Court should accept review of this issue of substantial 

public interest. RAP 13.4(b)(4). 
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F. CONCLUSION 

Based on the preceding, Mr. Jagger respectfully requests 

that review be granted pursuant to RAP 13.4(b ). 

This brief is in 14-point Times New Roman, contains 
4,805 words, and complies with RAP 18.17. 

Respectfully submitted this 19th day of September 2024. 

BEYERL Y K. TSAI ( WSBA 56426) 
Washington Appellate Project (91052) 
Attorneys for the Petitioner 
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D IVIS ION ONE  

U N PU BL ISHED OP IN ION 

B IRK, J .  - Mathew Jagger appeals h is conviction , argu i ng the  State 

presented insufficient evidence he had the i ntent to comm it and took a substant ia l 

step towards comm itti ng second deg ree rape of a ch i ld . We hold that the evidence 

was sufficient under the cu rrent "substant ia l  step" standard to estab l ish attempt, 

and that a former standard used to defi ne the elements of attempt is not app l icable 

to the attempted second deg ree rape of a ch i ld  charge advanced here based on 

the "substant ia l  step" standard .  Jagger add it iona l ly argues the tria l  cou rt erred in 

fi nd ing he waived h is rig hts under M i randa v.  Arizona ,  384 U . S .  436 , 86 S. Ct. 

1 602 , 1 6  L .  Ed . 2d 694 ( 1 966) , adm itt ing Jagger's statements i n  v io lat ion of the 

corpus de l icti ru le ,  fi nd ing  Jagger used a peremptory chal lenge in  v io lat ion of 

Batson v. Kentucky. 476 U . S .  79, 88-89 , 1 06 S. Ct. 1 7 1 2 , 90 L .  Ed . 2d 69 ( 1 986) , 

and impos ing the vict im pena lty assessment. Except as to the victim pena lty 

assessment, these arguments lack merit . We affi rm Jagger's convict ion and 

remand to stri ke the vict im pena lty assessment. 
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In 2021 , Lynnwood police officer Christopher Breault worked in the special 

operations section conducting internet related investigations. Posing as a 1 3  year 

old girl named "Sara," Officer Breault created a Facebook profile to "start 

investigations on communications, specifically for communications for immoral 

purposes." In  May 2021 , "Sara" received a friend request from a profile labeled 

"Mat Jagger." On May 7,  2021 , Jagger sent a Facebook message to "Sara." "Sara" 

replied on June 1 8, 2021 . 

["Sara":] h i  

[Jagger:] Hay beautiful how are you doing hun 
?? 

["Sara":] I am ok and u 

[Jagger:] I 'm ok to just really bored 

["Sara":] That's no good 

[Jagger:] I know hun and I didn't have anything to do Sunday around 
1 1  :45am and I don't know what to do when being bored again hun 

["Sara":] I got ya 
Not sure what I am up to 

[Jagger:] Would you like to meet up on Sunday around 1 1  :45 am hun 

The following day, Jagger sent "Sara" his cel l  phone number. "Sara" sent Jagger 

a text message and the two began communicating regularly to make arrangements 

to meet. During their conversations, Jagger sent "Sara" two photos of himself, 
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which Officer Breault used to identify the sender as Jagger. After a few days of 

texting, "Sara" told Jagger her age: 

["Sara":) Can I tel u a secret 

[Jagger:) Yes hun 
Yes you can hun 
??? e:) 

["Sara":) Like I told u I l ike older guys and u are really good looking 

[Jagger:) Yes I know hun 

["Sara":) I just want to let U know I'm 1 3  but stil l want to hang out with 
u do al l  that stuff. I just want make sure your good wit that 

[Jagger:) Yes I am hun ,,,, 

The next day, Jagger messaged "Sara": 

[Jagger:) If you were able to run away with me right now would you 
hun 
??? 
Yes or no 

["Sara":) Where wuld we go 
What about your gfriend 

[Jagger:) Any where we want to 
You are my girlfriend now hun 
Does your mom and sister know that you l ike to be with older men 

["Sara":) No 

[Jagger:) Just wondering 

["Sara":) What shuld I tel them about running away with u 

[Jagger:) Nothing if you want 

["Sara":) Do u think that's best babe 

[Jagger:) No I think that they would call the cops and say that I 
kidnapped you and I 'm raping you 
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Because of my age 
I think that we should when you are 1 7  or 1 8  years old 

"Sara" asked more about Jagger's girlfriend: 

["Sara":) How long have you 2 been together 

[Jagger:) About a year 
And she knew how old you are to 

["Sara":) Wht did she say 

[Jagger:) She said as long as that it what she wants 
That we can be together 

["Sara":) Does she knw everything 

[Jagger:) Yes hun 
And she doesn't care if we are together in a relationship 
Is that ok with you hun 

["Sara":) Will u stil l date her 

[Jagger:) I 'm with you but I wi l l  still be with her tel l  you turn 1 8  but we 
are in a relationship and she understands that we have to wait 
untilyou are 1 8  to Move out with me 

The two made plans to meet at the mall and d iscussed what they should do 

together: 

[Jagger:) Would you l ike to have sex with me in the back of my van 
hun?? 
If not that's ok 

["Sara":) I wuld 

[Jagger:) We can do that if you want to 

["Sara":) K can u bring a condom and then we can talk about using it 
or not. 
I just a little nervous @ . . . .  

[Jagger:) K 
I know hun 
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After d iscuss ion back and forth about Jagger's suggestion of meeting at a coffee 

shop ,  Jagger confi rmed where the two shou ld meet : 

[Jagger: ] So where do you want to meet me tomorrow hun  

["Sara" : ]  I have to get someth ing at Koh l 's so  I wi l l  be  there do u want 
to meet in the pk ing lot 

[Jagger: ] Where at i n  the parki ng 
?? 

[ "Sara" : ]  Near the front doors 

On J u ly 7 ,  202 1 , Sergeant M ichael Atwood arrived at the parki ng lot where 

Jagger's veh icle was seen , and parked between the Koh l 's entrance and Jagger's 

veh icle . As Jagger walked towards the Koh l 's entrance ,  Sergeant Atwood arrested 

h im and retrieved h is  ce l l  phone .  Jagger consented to a search of h is van ,  where 

officers found a brown paper bag conta i n i ng condoms.  

A j u ry found Jagger gu i lty of attempted second deg ree rape of a ch i ld  and 

commun icat ion with a m i nor for immora l  pu rposes v ia e lectron ic  commun ications .  

Jagger appeals .  

I I  

Jagger argues the State presented insufficient evidence he had the i ntent 

to commit and took a substantia l  step towards comm itt ing second deg ree rape of 

a ch i ld . We d isag ree . 

Due process requ i res the State to prove beyond a reasonable doubt every 

element of a crime .  State v .  Rod riquez, 1 87 Wn . App .  922 , 930 ,  352 P . 3d 200 

(20 1 5) .  In reviewing a c la im for i nsufficient evidence ,  we consider " 'whether ,  after 
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viewing the evidence i n  the l i ght most favorab le to the prosecution ,  any rational 

trier of fact cou ld have found the essential e lements of the crime beyond a 

reasonable doubt. ' " State v. Green ,  94 Wn .2d 2 1 6 , 22 1 , 6 1 6  P .2d 628 ( 1 980) 

(emphasis added) (quot ing Jackson v .  Vi rg i n ia ,  443 U . S .  307 , 3 1 9 ,  99 S. Ct. 278 1 , 

6 1  L .  Ed . 2d 560 ( 1 979) ) ,  overru led on other grounds by Wash i ngton v. Recuenco ,  

548 U . S .  2 1 2 ,  1 26 S .  Ct. 2546 , 1 65 L .  Ed . 2d  466 (2006) . I n  a sufficiency of the 

evidence claim ,  the defendant adm its the truth of the State's evidence and a l l  

i nferences that reasonably can be d rawn from that evidence .  State v .  Colqu itt ,  1 33 

Wn . App .  789 ,  796 , 1 37 P . 3d 892 (2006) . The suffic iency of the evidence is a 

question of constitutiona l  law that we review de nova . State v. Rich , 1 84 Wn .2d 

897 , 903 , 365 P . 3d 746 (20 1 6) .  

Attempt consists of two elements : i ntent and a substantia l  step .  State v .  

Aum ick, 1 26 Wn .2d 422 , 429 , 894 P .2d 1 325 ( 1 995) . To convict Jagger of 

attempted second deg ree rape of a ch i ld , the State had to prove beyond a 

reasonable doubt that Jagger i ntended to have sexual i ntercourse and took a 

substant ia l  step toward havi ng sexua l  i ntercourse with a ch i ld under the age of 1 4 . 1 

RCW 9A.44 . 076( 1 ) ; RCW 9A.28 .020 .  A "substantia l  step" is an act that is 

" 'strong ly corroborative' " of the actor's crim ina l  pu rpose . State v. Johnson , 1 73 

Wn .2d 895 ,  899 ,  270 P . 3d 591  (20 1 2) (quoting State v. Luther, 1 57 Wn .2d 63 78 ,  

1 34 P . 3d 205 (2006)) . Mere preparat ion to  comm it a crime is not a substant ia l  

step .  State v .  Townsend , 1 47 Wn .2d 666 , 679,  57 P . 3d 255 (2002) . But " [a] ny 

1 The State also had to prove that Jagger was at least 36 months older than 
the other person . RCW 9A.44 . 076( 1 ) .  Jagger does not chal lenge on appeal that 
there was sufficient evidence he was at least 36 months o lder than age 1 3 . 
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s l i ght act done i n  fu rtherance of a crime constitutes an attempt if it clearly shows 

the design of the i nd ividua l  to comm it the crime . "  State v. Price ,  1 03 Wn . App .  

845 ,  852 , 14  P . 3d 84 1 (2000) . 

Jagger engaged i n  sexua l ly exp l icit messag ing with a person cla im ing to be 

a 1 3  year o ld g i rl and arranged to have sex with her in the back of h is van .  The 

content of the i r  messag i ng over the two months preced i ng Jagger's arrest i ncl uded 

h is encourag ing "Sara" to keep the i r  re lationsh ip  secret from her fam i ly ,  h is 

suggesti ng c landesti ne meeti ngs ,  h is  stat ing they were a l ready " i n  a re lationsh ip , "  

h is sol icit i ng a long  term re lationsh ip  i n  p lace of h is exist ing re lationsh ip  with h is 

g i rlfriend , h is acknowledgement that others cou ld accuse h im of " rap ing"  her 

because of h is "age , "  and h is express i nqu i ry about whether the supposed 1 3  year 

o ld wished to have sex. Viewed i n  the l i ght most favorab le to the State , these are 

i nd ivid ua l ly somewhat suggestive of in tent to have a sexua l  re lationsh ip ,  and taken 

together are clearly so.  Jagger d rove to the ag reed upon meet ing p lace i n  h is  van 

and began walking towards Koh l 's before he was apprehended . Consistent with 

"Sara's" request, Jagger had condoms in h is veh ic le .  Viewi ng the evidence in the 

l i ght most favorab le to the State , the j u ry cou ld fi nd beyond a reasonable doubt 

that Jagger i ntended to have sexua l  i ntercou rse with a 1 3  year o ld and took a 

substant ia l  step toward the comm iss ion of the crime of second deg ree rape of a 

ch i ld . 

Jagger re l ies on State v. Grundy, 76 Wn . App .  335 , 336,  886 P .2d 208 

( 1 994) , to argue h is act ions d id not amount to a substant ia l  step .  Grundy held 

negotiation about purchas ing coca ine d id not prog ress far enough to support a 
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convict ion for attempted possess ion . � at 337 .  Grundy was decided under a 

d ifferent statutory defi n it ion for attempt. U nder an earl ier statute , former RCW 

9 . 0 1  . 070 ( 1 909) , now repealed , the elements of attempt were i ntent and an act 

" 'tend ing but fa i l i ng to accompl ish '  " the crime ,  a lso referred to as an overt act .  

State v .  Gay, 4 Wn . App .  834 ,  838-39 ,  84 1 , 486 P .2d 34 1 ( 1 97 1 ) .  An "overt act" 

meant a "d i rect ,  i neffectual act done towards comm ission of a crime ,  and , where 

the design of a person to commit a crime is clearly shown , s l i ght acts done i n  

fu rtherance of th is design wi l l  constitute an attempt . "  State v .  N icholson , 77 Wn .2d 

4 1 5 ,  420 , 463 P .2d 633 ( 1 969) . In 1 975 ,  the leg is latu re adopted the "substant ia l  

step" language of our cu rrent statute . LAWS OF 1 975 ,  1 st Ex. Sess . , ch . 260 , § 

9A.28 . 020 (adopti ng the language cu rrently i n  RCW 9A.28 . 020) . "The standard of 

a substantia l  step wi l l  not be identical to the standard of an overt act . "  State v .  

Workman ,  90 Wn .2d 443 ,  45 1 , 584 P .2d 382 ( 1 978) . I nstead , the defi n it ion of 

substant ia l  step "wh ich is the same as that emp loyed by the Model Penal Code ,  

normal ly 'wi l l  broaden the scope of  attempt l iab i l ity . '  " State v .  Jackson ,  62 Wn . 

App .  53 ,  56 , 8 1 3 P .2d 1 56 ( 1 99 1 ) (quoti ng Model Penal Code § 5 . 0 1  cmt. 6(a) , at 

329 ( 1 985)) . Because it is based on a d ifferent standard defi n ing attempt ,  i n  

add it ion to its be ing d isti ngu ishab le ,  Grundy is not app l icable to  the charge of 

attempted second degree rape of a ch i ld  advanced aga inst Jagger based on the 

"substantia l  step" standard . 

Courts rejected sufficiency chal lenges i n  cases s im i lar  to th is one i n  

Townsend , State v .  Wilson ,  1 58 Wn . App .  305 , 3 1 8 , 242 P . 3d 1 9  (20 1 0) ,  and  State 

v. S ivi ns ,  1 38 Wn . App .  52 , 64 , 1 55 P . 3d 982 (2007) . I n  Townsend , the court 
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concl uded the defendant's I nternet messages to someone he thought was a 1 3  

year o ld g i rl and h is  go ing to an arranged meet ing at a mote l room to have sex 

were sufficiently corroborative of h is i ntent to have sexua l  i ntercourse with a ch i ld . 

1 47 Wn .2d at 670-7 1 , 680 .  I n  Wi lson , Wi lson engaged i n  an e-mai l  exchange with 

"Jackie" and arranged to have " 'ora l  and fu l l  sex' " with a supposed 1 3  year o ld 

g i rl .  1 58 Wn . App .  at 3 1 7 .  After ag ree ing on a price ,  Wi lson exchanged 

photog raphs with "Jackie , "  obta i ned "Jackie's" add ress , and d rove to the ag reed 

upon meeti ng p lace with the $300 he ag reed to pay, a l l  of wh ich sufficiently 

corroborated his i ntent to commit the crime of second deg ree rape of a ch i ld . kl 

at 3 1 8 .  I n  S ivi ns ,  the evidence was sufficient to convict the defendant of attempted 

second deg ree rape of a ch i ld  where the defendant engaged in sexua l  

commun icat ions with a person whom he bel ieved to be 1 3  years o ld , stated he 

wanted to meet the g i rl and wou ld  have sex with her ,  and d rove several hours and 

rented a mote l room i n  her hometown . 1 38 Wn . App .  at 64 . 

The same c i rcumstances supporti ng suffic iency are evidenced here .  

Jagger engaged i n  messaged conversat ion with "Sara , "  d iscussed i ntent to  have 

sex express ly, ag reed on a meet ing p lace , and Jagger went there as p lanned . The 

evidence is sufficient to support a determinat ion that Jagger i ntended to have 

sexua l  i ntercourse with a 1 3  year o ld g i rl and that he took a substant ia l step toward 

comm itt ing second deg ree rape of a ch i ld . 
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I l l  

Jagger argues the tr ial cou rt erred i n  fi nd ing he made a knowing , i nte l l igent ,  

and vo l u ntary waiver of h is rig ht to remain s i lent ,  c la im i ng he lacked the capacity 

to waive h is rig ht . We d isag ree . 

A 

The tria l  cou rt conducted a CrR 3 . 5  hearing to determ ine the adm iss ib i l ity 

of Jagger's statements to po l ice officers .  

Officer Breau lt testified he advised Jagger of h is M i randa rig hts us ing a 

department issued card , and thought Jagger said he understood h is rig hts .  Officer 

Breau lt testified that Jagger "shook h is head" i n  an affi rmative yes when asked if 

he understood . Jagger to ld Officer Breau lt that he wanted to speak to the officer 

away from everyone else . After moving away from the other officers , Officer 

Breau lt and Jagger engaged i n  a conversat ion centered around Jagger and h is 

exp lanat ions of what happened and justificat ion for why he was at Koh l ' s .  Officer 

Breau lt testified , " I t  was clear to me that he understood what was go ing on , but the 

i nformat ion when we were havi ng a conversat ion was a lot of j ustify ing or com ing 

up  with i nformation to say why he was there . "  

Detective George Bucho ltz testified regard i ng h is i n terview with Jagger .  

After Jagger was transported to the Lynnwood po l ice department, Detective 

Bucholtz and Detective Russ Sattarov took Jagger to an i nterview room and 

removed h is handcuffs .  Detective Bucholtz read Jagger h is M i randa rig hts from a 

prepri nted sheet, wh ich m i rrored the department issued card . Detective Bucholtz 

testified that Jagger i nd icated he understood h is rig hts and wanted to speak with 
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detectives . Detective Bucho ltz testified Jagger appeared to understand the 

questions ,  but "he was being evas ive i n  h is answers . "  

D r .  Robert Beattey, an expert i n  forens ic psychology, testified on Jagger's 

behalf and op i ned that Jagger was unable to make a knowing , i nte l l igent ,  and 

vo l u ntary waiver of h is M i randa rig hts due to h is l im ited inte l lectua l  capacity .  Dr .  

Beattey testified Jagger "has okay verbal comprehension , but h is  process ing 

speed and working memory are s ign ificantly impa i red " and " h is ab i l ity to take i n  

verba l  i nformation and  then use i t  for decis ion-making is substant ia l ly impa i red . "  

Du ring h is i nterview with Dr .  Beattey, Jagger stated h e  d id not request to speak 

with an attorney because he d id not th i nk  he d id anyth ing wrong . Jagger to ld Dr. 

Beattey, " ' I 've heard [M i randa warn i ngs] said d ifferent ways , I k ind of b l u r  it out .  

There's no po int i n  l isten i ng to them . ' " Dr .  Beattey testified Jagger l i kely heard the 

words as a b l u r  because he lacked the ab i l ity to process information as qu ickly as 

he cou ld read i nformation .  

The tria l  cou rt found Dr .  Beattey "cred ib le i n  re lation to  what h i s  

determ inat ions were i n  th is case , "  but 

[w]h i le Dr. Beatt[e]y concludes that testi ng reveals that the 
i nformat ion was l i kely a b l u r  because he lacked capacity to process 
any verba l  i nformat ion as qu ickly as the warn i ngs were in the case , 
the Court does not fi nd th is persuas ive based on [Jagger's] response 
to other questions of Dr .  Beatt[e]y surround ing  M i randa ,  h is 
immed iate i nd ication when advised why he was arrested to provide 
an exp lanat ion for h is behavior ,  h is acknowledgment at the scene 
that he understood h is rig hts ,  the questions and responses thereto 
in the recorded interview, h is previous contacts with law 
enforcement, and Dr. Beatt[e]y's own caution that on ly a few tests he 
used i n  h is assessment were specifica l ly designed to be used in 
forens ic context . 
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(Formatt ing added . )  The tria l  cou rt held that Jagger knowing ly, i nte l l igently, and 

vo l u ntari ly waived h is  M i randa rig hts when speaki ng to Officer Breau lt i n  the Koh l 's 

parki ng lot and du ring h is i nterview at the Lynnwood po l ice departme nt. 

B 

The rig ht not to incrim inate oneself arises from the F ifth Amendment to the 

U n ited States Constitution ,  as wel l  as Article I ,  sect ion 9 of the Wash ington 

Constitution . State v .  Radcl iffe ,  1 64 Wn .2d 900, 905, 1 94 P . 3d 250 (2008) . To 

protect this rig ht ,  a suspect must rece ive M i randa warn i ngs when facing custod ia l  

i nterrogation by a state agent. State v .  Heritage , 1 52 Wn .2d 2 1 0 , 2 1 4 , 95 P . 3d 

345 (2004) . The State bears the bu rden to show that the suspect knowing ly, 

i nte l l igently, and vo l untari ly waived the i r  M i randa rig hts .  State v .  Athan , 1 60 Wn .2d 

354 , 380 , 1 58 P . 3d 27 (2007) . "A defendant's menta l d isab i l ity and use of d rugs 

at the t ime of a confess ion are [factors to be] cons idered , but those factors do not 

necessari ly render a confession i nvo luntary . "  State v. Aten , 1 30 Wn .2d 640 ,  664 , 

927 P .2d 2 1 0 ( 1 996) . Rather, cou rts look to the tota l ity of the c i rcumstances to 

determ ine whether a confession is vo l u ntary .  kl at 663-64 . 

The tria l  cou rt issued fi nd i ngs of fact and conclus ions of law i n  its order 

denying Jagger's motion to suppress . We review the tr ia l  cou rt's fi nd i ngs of fact 

for substantia l  evidence .  State v. Garvi n ,  1 66 Wn .2d 242 , 249 , 207 P . 3d 1 266 

(2009) . Evidence is substant ia l  if the record conta ins a sufficient quantity of 

evidence to persuade a fa i r-m i nded , rationa l  person of the truth of the assertion .  

State v .  H i l l ,  1 23 Wn .2d 64 1 , 644 , 870 P .2d 3 1 3 ( 1 994) . The tria l  cou rt's legal 
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conc lus ions regard i ng the adequacy of the M i randa warn i ngs are issues of law that 

we review de nova . State v. Mayer, 1 84 Wn .2d 548 ,  555 , 362 P . 3d 745 (20 1 5) .  

Officer Breau lt testified Jagger "shook h is head" i n  an affi rmative yes when 

asked if he understood h is rig hts ,  and requested to speak to Officer Breau lt away 

from others to exp la in  what happened and j ustify why he was i n  the Koh l 's parki ng 

lot. S im i larly, Detective Bucho ltz testified Jagger stated he understood h is rig hts 

and wanted to speak with the detective . See State v. Cush i ng ,  68  Wn . App .  388 , 

394-95 ,  842 P .2d 1 035 ( 1 993) (a tria l  cou rt may consider a defendant's demeanor ,  

comprehension of events , memory of the cri me,  and participation i n  the i nterview 

as evidence of vo l u ntari ness) . Though Dr .  Beattey testified Jagger's capacity to 

waive h is M i randa rig hts was substantia l ly impa i red , the tria l  cou rt found h is 

test imony unpersuasive .  A tria l  cou rt's factual fi nd ings aris i ng out of contrad ictory 

test imony are entit led to g reat weight , even where fundamenta l  constitutional  rig hts 

are imp l icated . State v .  Davis ,  34 Wn . App .  546 , 552 ,  662 P .2d 78 ( 1 983) . 

Substant ia l  evidence supports the tria l  cou rt's fi nd i ngs that Jagger's statements 

were vo l u ntari ly made .  The tria l  cou rt d id not err i n  fi nd i ng Jagger's statements 

adm iss ib le .  

IV 

Jagger argues the tr ial cou rt erred by adm itti ng h is statements to the po l ice 

i n  v io lat ion of the corpus de l icti ru le .  We d isag ree . 

"Corpus de l ict i" means the "body of the crime" and requ i res the State to 

prove both a crim ina l  act and a resu lti ng i nj u ry or loss . See Aten ,  1 30 Wn .2d at 

655 .  Attempt crimes do not requ i re a showi ng of i nj u ry or loss . State v. Sm ith , 
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1 1 5 Wn .2d 775 ,  78 1 , 80 1 P . 2d 975 ( 1 990) . Our  review is de nova . State v. Green , 

1 82 Wn . App .  1 33 ,  1 43 ,  328 P . 3d 988 (20 1 4) .  

Jagger's argument assumes the i ncrim inat ing statements h e  made to 

"Sara" were confess ions .  However, the statements constituted part of the crime .  

We have refused to app ly the corpus de l icti ru le to excl ude statements made 

before or du ring the comm ission of a crime .  See State v .  Dyson ,  91 Wn . App .  76 1 ,  

763-64 , 959 P .2d 1 1 38 ( 1 988) ; see also State v .  P ietrzak ,  1 1 0 Wn . App .  670 ,  68 1 -

82 , 4 1  P . 3d 1 240 (2002) . I n  Dyson , we rejected the argument that the defendant's 

statements coveri ng negotiation and ag reement for an act of prostitut ion were 

inadm iss ib le because they were not corroborated by independent proof. 9 1  Wn . 

App .  at 763 .  The court defi ned "confess ion" as an "express ion of gu i lt as to a past 

act" and held the corpus de l icti ru le d id not app ly because Dyson's statements 

were "made as part of the crime itself, " and were not a confession to a completed 

crime .  � at 763-64 . I n  P ietrzak,  the State presented evidence that P ietrzak to ld 

people he d is l i ked the vict im and wanted to ki l l  her. 1 1 0 Wn . App .  at 675-76 . After 

P ietrzak made these statements ,  the vict im d isappeared . � at 672 , 675 . We held 

P ietrzak's i ncrim i nati ng statements made before the crime were not confessions 

and therefore d id not requ i re independent corroborat ion . � at 680-8 1 . 

Jagger's statements to "Sara" were part of the crimes of attempted second 

deg ree rape of a ch i ld  and commun icat ion with a m i nor for immora l  pu rposes via 

electron ic  commun ications .  The corpus de l icti ru le does not app ly. 
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V 

Jagger argues the tr ial cou rt erred i n  fi nd i ng he comm itted a Batson vio lat ion 

when he used a peremptory chal lenge on j u ror 1 7 . However, we do not decide 

whether the cou rt erred in  denyi ng the peremptory chal lenge under Batson , 

because we conclude that any error was harm less . 

The State objected to Jagger's peremptory chal lenge aga i nst j u ror  1 7  under 

Batson . The State said , " [T]he sixth peremptory is now the fifth woman to be 

chal lenged by Defense Counsel" and the State bel ieved it had a "d uty to ra ise it 

g iven that it appears that women are being struck pr imari ly . " Jagger stated he 

chal lenged j u ror 1 7  because 

[s] he gave very kind of van i l la answers to q uestions ;  we cou ld n 't  get 
a good read on her .  Be ing unable to get a good read on a j u ror and 
the c l ient fee l i ng  uncomfortab le with that j u ror is enough that we fe lt 
another woman cou ld take her p lace in the box. Gender was not a 
part of our  analys is .  

The tria l  cou rt asked for fu rther e laboration on the answers of j u ror 1 7  that Jagger 

d is l i ked or d id not fee l  comfortab le with . Jagger stated , 

I thought her answers were very van i l la ,  k ind of standard ,  su re ,  I ' l l  do 
whatever the law is ,  and that a lways makes one k ind of nervous 
because especia l ly after the b ias presentation ,  a lot of j u rors are very 
cand id about havi ng been thoughtfu l about th is ,  so even if they come 
to a p lace where they can be fa i r , there is some nuance and thought 
to it .  

I d id n 't get that depth at al l  from 1 7  when I was question ing . 
She answered bu rden questions from the State i n  a way that 
suggested that she wou ld comp ly with the law, fe lt it was very 
important if someone wanted to fo l low the law, very important to take 
them [ i n]to account. They came across l i ke the standard Law and 
Order k ind of law enforcement answers . 

She is i nvo lved i n  rea l  estate and seemed to come from a very 
d ifferent p lace , seemed to come from a p lace of privi leged p lace i n  
society . She  was d ressed to the n i nes , he r  ha i r  immacu late ly done .  
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She had a handbag that looked l i ke it was q u ite expens ive .  It was 
my impress ion that some facts of our  case m ight not be wel l  rece ived 
by someone so removed from poverty , particu larly with p ictu res of 
the van and the fact that [Jagger] was homeless and l iv ing in h is van 
I fe lt l i ke wou ld  make h im very un re latab le i n  a way that wou ld hu rt 
her reception of our  case . 

The tria l  cou rt susta i ned the object ion . The tria l  cou rt rejected Jagger's gender 

neutra l  exp lanation , stati ng , " I  don 't know that I can extend re l iance on conduct or  

appearance . . .  to satisfy a gender-neutra l  reason i n  th is case , "  i nd icati ng it d id not 

bel ieve the exp lanat ion supported a peremptory cha l lenge .  It is clear the tria l  cou rt 

d id not bel ieve the observed c i rcumstances of j u ry selection supported the reasons 

g iven ,  imp l icati ng the pr incip le that " imp laus ib le or  fantastic j ust ificat ions may (and 

probably wi l l ) be found to be pretexts for pu rposefu l d iscrim ination . "  Pu rkett v .  

E lem , 5 1 4  U . S .  765 ,  768 ,  1 1 5 S .  Ct. 1 769 ,  1 3 1 L .  Ed . 2d 834 ( 1 995) . Jagger d id 

not cha l lenge j u ror 1 7  for cause, and j u ror 1 7  was seated on the j u ry .  

I n  Rivera v .  I l l i no is ,  the U n ited States Supreme Court he ld  that " [ i ]f a 

defendant is tried before a qua l ified j u ry composed of ind ividua ls not chal lengeable 

for cause , the loss of a peremptory chal lenge d ue to a state court's good -fa ith error 

is not a matter of federa l  constitutional  concern . "  556 U . S .  1 48 ,  1 57 ,  1 29 S .  Ct. 

1 446 , 1 73 L .  Ed . 2d 320 (2009) . In Wash ington ,  because "there is no rig ht to a 

peremptory chal lenge under either the U n ited States Constitution or the 

Wash ington Constitution , . . .  the erroneous loss of a peremptory chal lenge does 

not underm ine the fundamenta l j ud ic ia l  p rocess , "  and therefore does not constitute 

per se revers ib le error .  State v. Booth , 22 Wn . App .  2d 565,  58 1 -82 , 5 1 0 P . 3d 

1 025 (2022) . Rather ,  we ana lyze the erroneous den ia l  of a peremptory chal lenge 

under the nonconstitutiona l  harm less error standard .  & at 584 .  Under th is 
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standard ,  an "error is not prejud ic ia l  un less , with i n  reasonable probab i l it ies , had 

the error not occu rred , the outcome of the tria l  wou ld  have been materia l ly 

affected . "  State v. Cunn i ngham , 93 Wn .2d 823 ,  83 1 , 6 1 3  P .2d 1 1 39 ( 1 980) . 

Jagger argues j u ror 1 7 's presence on the j u ry materia l ly affected the 

outcome of tria l  because her answers i nd icated a " lack of thoughtfu lness" about 

the j u ry's ro le .  However, Jagger's c la im is based on specu lation . J u ror 1 7  ag reed 

she cou ld fo l low the law even if she d isag reed with the law g iven to her, and stated 

she wou ld not automatica l ly fi nd for the State if the defense d id not put on evidence 

because " [ i ]t 's sti l l  a l l  evidence .  You have to look at it to see if it is without a 

reasonable doubt. If there's any doubt, you can't  rea l ly do much with that. I th i nk  

which party provides i t  isn ' t  as  important. " There was no basis on which to 

chal lenge j u ror 1 7  for cause and Jagger d id not attempt to make such a chal lenge.  

"A j u ror who was not subject to a for-cause chal lenge is necessari ly competent 

and unb iased . "  State v .  H i l lman , 24 Wn . App .  2d 1 85 ,  1 95 ,  5 1 9 P . 3d 593 (2022) . 

" [E]ven if the defense can show they shou ld have been a l lowed the i r  peremptory 

stri ke , th is is not the type of error that underm ines the va l id ity of the fi na l  verd ict or  

that warrants reversal of the fi na l  j udgment . "  kl Because Jagger does not show 

that j u ror  1 7 's presence on the j u ry materia l ly affected the outcome of the tria l , any 

error i n  susta i n i ng the Batson cha l lenge was harm less . Jagger's i nab i l ity to meet 

the harm less error standard under Booth and H i l lman ends the ana lys is of h is c la im 

of error i n  the tria l  court's Batson ru l i ng . 
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VI 

Jagger argues the trial court erroneously imposed the victim penalty 

assessment. The State concedes remand is appropriate to strike the fee .  We 

accept the State's concession , and remand accord ingly. 

We affirm Jagger's conviction and remand for the trial court to strike the 

victim penalty assessment. 

WE CONCUR: 
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State v. Jagger, No .  85037-7- 1 

FELDMAN , J .  (concu rri ng) - Wh i le I ag ree with the majority's reason i ng and 

hold ing , I write separately to identify an a lternative to the majority's app l icat ion of 

harm less error review to the tr ial cou rt's den ia l  of Jagger's peremptory stri ke . 

N umerous cou rts have instead app l ied a ru le requ i ring per se reversa l  where a tria l  

cou rt erroneously den ies a peremptory j u ror chal lenge and the objectionable j u ror 

de l i berated . Because harm less error review is the preva i l i ng ru le i n  the 

Wash ington Cou rt of Appeals ,  I concu r on that poi nt .  But both ru les-harm less 

error review and per se reversa l-have d isti nct advantages and strong support .  

Wh ich ru le should govern i n  Wash i ngton courts is an issue of substant ia l pub l ic 

i nterest that u lt imate ly shou ld be determ ined by our  Supreme Court .  

Our  Supreme Cou rt add ressed these competi ng ru les i n  State v. Vreen , 1 43 

Wn .2d 923 , 26 P . 3d 236 (200 1 ) .  The tria l  cou rt i n  Vreen erroneously den ied a 

peremptory j u ror chal lenge and the objectionable j u ror de l iberated . Id. at 927 . 

D iv is ion th ree of our  cou rt held that den ia l  of the peremptory stri ke was erroneous 

and per se revers ib le .  Id. at 927 .  Our Supreme Court g ranted review and affi rmed . 

Id. at 927 , 932 . Rejecti ng the State's argument that the cou rt shou ld abandon its 

per se reversa l  ru le because it p redated the development of harm less error review, 

the court concluded that harm less error review is unworkable where a tria l  cou rt 

erroneously a l lows a j u ror to sit desp ite an attempted peremptory cha l lenge .  Id. at 

930-3 1 . The cou rt exp la i ned : "short of tap ing j u ry de l iberations ,  there is no way 

of knowing exactly how the error affected the outcome, if at a l l . "  Id. at 931 . The 



court thus held that "erroneous denial of a litigant's peremptory challenge cannot 

be harmless when the objectionable juror actually deliberates." Id. at 932. 

Applying federal law, in contrast, the U .S .  Supreme Court has rejected the 

argument that the "deprivation of a state-provided peremptory challenge requires 

reversal as a matter of federal law." Rivera v. Illinois, 556 U .S .  1 48,  1 60, 1 29 S.  

Ct. 1 446 (2009). The Court in Rivera explained that the United States Constitution 

does not guarantee peremptory challenges, so "the loss of a peremptory challenge 

due to a state court's good-faith error is not a matter of federal constitutional 

concern ." Id. at 1 57. But the Court also emphasized that peremptory challenges 

are "a creature of statute" and that states therefore "retain discretion to design and 

implement their own systems." Id. at 1 57-58 (quoting Ross v. Oklahoma, 487 U .S .  

81 , 89, 1 08 S.  Ct. 2273 (1 988)). Emphasizing the point, the Court added: "States 

are free to decide, as a matter of state law, that a trial court's mistaken denial of a 

peremptory challenge is reversible error per se." Id. at 1 62 (first emphasis added). 

Because Rivera is not control l ing in cases where the right to a peremptory 

challenge is established by state law, state courts have diverged in the wake of 

Rivera. According to the Michigan Supreme Court, a majority of states have 

adopted harmless error analysis, as the U .S .  Supreme Court did in Rivera. People 

v. Yarbrough, 51 1 Mich . 252, 284 n .33 (2023) (quoting People v. Roldan,  353 P.3d 

387, 395-96 (Colo. App. 201 1 )) (Bernard, J. concurring)) (noting that "at least 

twenty-n ine states and the United States do not employ the remedy of automatic 

reversal ,  but, instead, require a defendant to show prejudice-namely, that a 

biased juror actually sat on the jury-in order to gain appellate relief'). Our court 
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did so in State v. Booth, 22 Wn. App. 2d 565, 583, 51 0 P.3d 1 025 (2022). The 

Booth court noted that Vreen relied heavily on federal cases, most notably United 

States v. Annigoni, 96 F.3d 1 1 32 (9th Cir. 1 996) (en bane)), which were 

"unanimously abrogated" in Rivera. Id. The court then held, "we analyze the error 

using the nonconstitutional harmless error standard ."  Id. at 584. Division three of 

our court adopted a simi lar rule in State v. Hillman, 24 Wn. App. 2d 1 85,  51 9 P .3d 

593 (2022), and division two fo llowed in State v. Hale, 28 Wn. App. 2d 6 19 ,  537 

P.3d 707 (2023). 

But many other state courts have maintained a per se reversal rule in the 

wake of Rivera. For example, the Michigan Supreme Court observed in Yarbrough 

that the statutory right to peremptory challenges "would be virtually immunized 

from appellate protection by the appl ication of the harmless-error standard" and 

therefore held "that automatic reversal is the appropriate remedy for the erroneous 

denial of a defendant's peremptory challenge when the error is preserved and no 

curative action is taken." 51 1 Mich. at 268. In State v. Mootz, 808 N .W.2d 207, 

225 (Iowa 201 2) ,  the Iowa Supreme Court echoed our Supreme Court's 

recognition in Vreen that the erroneous denial of a peremptory strike "is not 

amenable to harmless error analysis because of the d ifficulty in showing actual 

prejudice ." Id. The court also observed that "[a]n automatic reversal rule will help 

ensure a d istrict court wil l not deprive criminal defendants of their  right to 

peremptory challenges." Id. at 226. It therefore retained the per se reversal ru le. 

Id. In People v. Hecker, 1 5  N .Y.3d 625 (20 1 0) ,  the court similarly emphasized 

"[!]hough not a trial tool of constitutional magnitude, peremptory challenges are a 
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mainstay in a litigant's strategic arsenal" and a "privilege of the accused," which is 

protected by statute. Id. at 661 (quoting People v. Luciano, 1 0 N .Y.3d 499, 502 

(2008)). Like the Iowa Supreme Court in Mootz, the court in Hecker expressly 

rejected the argument that state courts should adopt harmless error review merely 

because the U .S .  Supreme Court did so in Rivera. Id. at 661 -62; Mootz, 808 

N .W.2d at 225-26. The court instead concluded, "we look to our precedents and 

hold that [a trial court's erroneous denial of a peremptory challenge] under New 

York law mandates automatic reversal . "  Heckler, 1 5  N .Y.3d at 661 . 

These competing rules-harmless error review and per se reversal-also 

have distinct advantages. In support of its holding, the court in Booth noted that 

harmless error review advances the goal of GR 37, which is "to el iminate the unfair 

exclusion of potential jurors based on race or ethn icity ." GR 37 (a). The court 

explained that "parties and courts would be 'dissuaded' from bringing or granting 

GR 37 motions if we 'h[e]ld that a one-time, good-fa ith misapplication' of GR 37 

automatically requires retrial ." Booth, 22 Wn. App. 2d at 584 (citing Rivera, 556 

U .S .  at 1 60). The per se reversal rule ,  in contrast, recognizes the critical 

importance of peremptory challenges, which are guaranteed by RCW 4.44. 1 30 

and "al low[] the parties to 'eliminate those jurors perceived as harboring subtle 

biases with regard to the case , which were not el icited on voir dire or which do not 

establish legal cause for challenge."' Mootz, 808 N .W.2d 225 (quoting 

Commonwealth v. Hampton, 928 N .E .2d 91 7,  927 (Mass. 201 0) (citation and 

internal quotation marks omitted)). The per se reversal rule thus enhances both 

the actual and perceived fairness of a criminal proceeding by providing meaningful 
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rel ief to an accused where the trial court erroneously den ied a peremptory juror 

challenge and the objectionable juror del iberated . Whether to retain the per se 

reversal ru le in the wake of Rivera is and remains an issue of substantial publ ic 

interest that u ltimately should be determined by our Supreme Court .  

With these observations, I respectfu l ly concur. 
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